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a prosecution under the game laws, where the evidence shows that the 
defendant aimed a gun at the game, pulled the trigger, exploded the 
charge, and that thereupon the birds fell dead, that they may have died 
from fright for there was no proof that the gun was loaded with shot. 2 
It is, however, still sufficient to defeat a testator's intention, if he 
leaves property to such children of his sister as shall attain thirty 
years, even though the sister is seventy-five years old, to suggest that 
she might have children born subsequently to the date of the testator's 
decease. The quotation made by Professor Hohfeld in his article in 
last month's number of this Review from Maitland's Collected Papers 
to the effect that the law of real property is "full of rules which no 
one would enact nowadays unless he were in a lunatic asylum" is well 
illustrated by the application of the rule against perpetuities. 3 

So far as we can discover, the question as to the validity of a con- 
dition against alienation imposed upon the owner of a contract right 
has not been considered by the courts. It has been said, however, by 
the highest living authority on the rule against perpetuities that "while 
the creation of an obligation is no part of the law of property, the trans- 
fer of such obligation when created is as much part of the law of property, 
as the transfer of a house or a table." 4 And the Civil Code of California 
plainly recognizes the right of property in an obligation. 5 It would 
seem, therefore, that so far as the rights under a contract may be re- 
garded as property, the great principle in favor of the alienability of 
property should apply. But this does not mean that the parties may 
not stipulate for the personal performance of any contract, even though 
it does not require skill or credit. But when, through performance, the 
right to compensation arises in favor of the person making the per- 
formance, we are dealing with a property right strictly, and it would 
seem that the provisions with respect to the restraint permissible on 
alienation become applicable. O. K. M. 

Criminal Law: Miscarriage of Justice: Constitutional Amend- 
ment. — Portia's complaint concerning the ease with which good advice 
may be given and the difficulty of following it, finds perpetual illustra- 
tion in statute and constitution making. It was, for example, very easy 
for the distinguished lawyers constituting the American Bar Association 
to announce the formula that criminal cases should not be reversed for 
technicalities or for immaterial errors, and it was just as easy for the 
people of California to adopt the formula as a constitutional amendment. 



2 Best on Evidence, (11th Eng. ed.) sec. 325. 

3 For a full discussion of the California law on the subject of re- 
straints on alienation see Professor Hohfeld's article, 1 California Law 
Review, pp. 320 et seq. 

4 Gray: The Rule against Perpetuities (2d ed.) sec. 329 note 4. 

5 Civil Code, sec. 655; "There may be ownership . . . . in all 
obligations." See also, Civil Code, sec. 1458. 
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The difficulty is to know when an error is, and when it is not a 
technicality. 

This Review pointed out in a note in its last number some of the 
difficulties that have thus far beset the courts in finding out what the 
section means. 1 Since that note was written, the District Court of 
Appeal of the First Appellate District of California has again been 
called upon to consider the section in the case of People v. Macdonald. 2 
This was unlike most of the other cases that have been considered 
under the section in that the guilt of the defendant does not seem to 
have been clear. To be sure, there was evidence in the case sufficient 
to establish the crime of rape, but there was also sufficient evidence 
to have warranted a verdict of not guilty. In fact, upon a former trial 
a jury had disagreed as to the defendant's guilt. The error complained 
of was in respect to certain remarks of the trial judge, complimenting 
the demeanor of the prosecutrix upon the witness stand and severely 
criticizing the conduct of defendant's counsel. The Court held this 
error, under the circumstances, to be both material and prejudicial. In 
reaching this conclusion the Court rests on the authority of English 
cases construing sections of Acts of Parliament similar to the Cali- 
fornia constitutional amendment, and reaching the conclusion that 
the statutes do not require or authorize the judges to substitute them- 
selves for the jury. 3 

The decision illustrates the remark in the note referred to that 
"each case arising under this amendment will have to be determined on 
its own facts." Generalization may easily be made to the effect that 
technicalities must be disregarded, but the question what is and what 
is not a technicality is, like a question of taste, one which cannot be 
solved by any formula. It is a matter of spirit, rather than of rule. 
To attempt narrowly to define the meaning of this amendment would, 
perhaps, be a fault in the very direction which it is the purpose of the 
section to avoid. For doubtless one of its underlying ideas is that in 
place of a narrow and mechanical system of digest and rule of thumb, 
there should be substituted a more refined and subtle sort of interpre- 
tation, one that will take account of the concrete instance rather than 
of the abstract perfection of the intellectual instrument of which as 
lawyers we are so proud. 

The amendment would have achieved more of the substantial justice 
which is its main purpose had it been more far-reaching, as suggested 



1 1 California Law Review, 375 (May, 1913). 

2 16 Cal. App. Dec. 974 (June 2, 1913). 

3 Makin v. Attorney General of New South Wales, (1894) A. C. 57, 
69 (Judicial Committee of the Privy Council); Rex v. Dyson, (1908) 2 
K. B. 454. 457. 
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by one of the distinguished members of the Supreme Court, 4 and had 
it conferred upon that court the power to review the facts as well as 
the law. And why should it have been limited to criminal cases? 

O. K. M. 



Eminent Domain: Condemnation Proceedings: Awarding of 
Costs.— The Supreme Court of California in The San Joaquin & Kings 
River Canal and Irrigation Co. v. Stevinson 1 affirmed the rule laid down 
in California in the earlier cases of San Diego Land and Town Co v. 
Neale 2 and San Francisco v. Collins, 3 relative to the awarding of costs 
in condemnation proceedings under the right of eminent domain. There 
is a wide diversity of views among the various jurisdictions upon this 
question, due partly to the different statutes passed regulating the 
matter as well as to the different views which the courts have taken of 
the question apart from statute. Where statutes have been passed reg- 
ulating the awarding of costs in condemnation proceedings their pro- 
visions have been very generally followed. 4 In the absence of statutes 
in Tennessee and Alabama it has been held that the general statutes 
governing the awarding of costs in ordinary civil actions was control- 
ling 5 and in New Jersey costs are awarded in accordance with the rules 
of courts of equity. 6 On the other hand it has been held in a number 
of jurisdictions that the general statutes do not apply to condemnation 
proceedings and therefore in accordance with the general rule of the 
common law, each party must pay his own costs. 7 In California the 
question would seem to be governed by section 1255 of the Code of 



4 Mr. Justice Sloss in his article on Reform of Criminal Procedure, 
1 Journal American Institute of Criminal Law, 705, 709. 

1 (Decided May 31, 1913) 45 Cal. Dec. 594. 

2 (1891) 88 Cal. 50, 67, 25 Pac. 977. 

3 (1893) 98 Cal. 259, 33 Pac. 56. 

4 See Dickinson v. Amherst Water Co. (1885) 139 Mass. 210. 29 
N. E. 657; McCoskey v. Fort Dodge, D. M. & S. Ry. Co. (1912) 
Iowa, 135 N. W. 6; Chicago, S. F. & C. Ry. Co. v. Elliott (1893) 
117 Mo. 549, 24 S. W. 53; In re Brooklyn Elevated Ry. Co. (1903) 176 
N. Y. 213, 68 N. E. 249; Detroit Southern R. Co. v. Commissioners of 
Lawrence Co. (1905) 71 Ohio St. 454 73 N. E. 510; In re Monongahela 
Water Co. (1909) 223 Pa. 323, 72 Atl. 625. 

5 Senaker v. Justices of Sullivan (1865) 36 Tenn. 115; Folmar v. 
Folmar (1881) 71 Ala. 136. 

6 Baltimore & N. Y. R. Co. v. Bouvier (1906) 70 N. J. Eq. 158, 62 
Atl. 868. 

7 The Hampshire and Hampden Canal Co. v. Ashley (1834) 15 Pick. 
496; New Milford Water Co. v. Watson (1902) 75 Conn. 237, 52 Atl. 
947; In re Board of Rapid Transit Commissioners (1909) 197 N. Y. 81, 
90 N. E. 456; Wisconsin CentralR. Co. v. Kenale (1891) 79 Wis. 89, 
48 N. W. 248. 



